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INTRODUCTION*

In this fourth issue of Volume 62, The Survey examines a variety of issues of recent importance in New York law. In Manufacturers & Traders Trust Co. v. Servotronics,Inc., the Appellate Division, Fourth Department, addressed the problem of
unintentional disclosure when voluminous discovery is involved in
corporate litigation. The court held that inadvertent production of
certain documents by a bank's counsel did not waive the bank's
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attorney-client privilege regarding these documents, in part because there was no evidence of an intent by the bank to waive the
privilege.
In People v. Smith, the Appellate Division, Second Department, held that a warrantless search of an airline freight package is
unconstitutional absent "articulable facts" illustrating "a danger to
life or property." Such a finding would constitute an "emergency
exception" to the fourth amendment's warrant requirement.
Finally, in People v. Banville, the Appellate Division, Second
Department, held that CPL section 195.10 permits a criminal defendant to waive a grand jury indictment and proceed by superior
court information only if the waiver is exercised prior to the filing
of the indictment.
The members of Volume 62 hope that the cases analyzed in
The Survey will be of interest and value to the bench and bar.

DEVELOPMENTS IN THE LAW

New York recognizes an exception to waiver of attorney-client
privilege for inadvertent voluntary disclosure of privileged
documents
The attorney-client privilege1 protects confidential communi1

See 8 WIGMORE ON EVIDENCE § 2292, at 554 (J. McNaughton rev. ed. 1961). Wigmore

provides the following definition of the attorney-client privilege:
(1) Where legal advice of any kind is sought (2) from a professional legal adviser
in his capacity as such, (3) the communications relating to that purpose, (4) made
in confidence (5) by the client, (6) are at his instance permanently protected (7)
from disclosure by himself or by the legal adviser, (8) except if the protection be
waived.
Id.; see also United States v. United Shoe Mach. Corp., 89 F. Supp. 357, 358 (D. Mass. 1950)
(discussing circumstances where privilege is applicable); People v. Belge, 59 App. Div. 2d
307, 309, 399 N.Y.S.2d 539, 540 (4th Dep't 1977) (communication is privileged when made
for purpose of obtaining legal advice with expectation of confidentiality). The attorney-client privilege has been expressed both statutorily, see CPLR 4503 (McKinney Supp. 1988),
and ethically, see MODEL CODE OF PROFEssIoNAL RESPONsIBILITY EC 4-1 (1988). It can also
be found in the constitutional right to counsel. See U.S. CONsT. amend. VI; N.Y. CONST. art.
I, § 6. But see People v. O'Connor, 85 App. Div. 2d 92, 97, 447 N.Y.S.2d 553, 557 (4th Dep't
1982) (attorney-client privilege not constitutionally guaranteed, but a statutory provision
embodying common law rule).
A guiding principle behind the privilege is to encourage the public's use of legal advice.
See Upjohn Co. v. United States, 449 U.S. 383, 389 (1981). "The privilege recognizes that
sound legal advice ... serves public ends." Id.; see also Hunt v. Blackburn, 128 U.S. 464,

